The major question presented on review was whether  the judge   had
erred  in not retaining jurisdiction over the one-week compensation
claim.     The Commission concluded  that he had erred,   and  remanded   the
case to the judge with instructions  to hold  the record open  to  permit
the parties to make any appropriate motions or showings  upon the   com-
nletion of MSHA's investigation.     Loc.   U.   1889,   Dist.   17,   UMHA v.
WestmorelandCoalCo.,  5 FMSHRC 1406,  1410-13   (August 1983).     The
Commission noted the issuance of the 13 section 104(d) (2)   orders   in July
1982,  but expressed no view at that time as  to "whether  these  thirteen
104(d) (2)  orders or any later modification of the 107(a)  Order   ., .   may
provide the basis for  [one-week]   compensation under  the  third sentence  of
section 111."    5 FMSHRC at 1413.

In the consolidated notice of contest and civil penalty proceeding
involving review of the 13 section 104(d)(2)  orders   (Docket Nos.   WEVA
82-340-R,  etc.),  Judge Steffey vacated the orders,   concluding that
they had been improperly issued under section 104(d),   but he upheld  the
assertions of violation underlying the vacated orders.     In a later  order
approving settlement,  the judge approved Westmoreland's agreement   to pay
civil penalties totalling $38,000 for the violations alleged  in the  13
vacated section 104(d)  orders.     6 FMSHRC 1267   (May 1984)(ALJ),

In his decision on remand from the Commission in the compensation
proceeding,  the judge again denied the UMWA's claim for one-week
compensation.    The judge determined that the miners  had been withdrawn
by the section I03(j)  order,  not by the section 107(a)  order  issued  one
half-hour later,  and that " [tjherefore,  UMWA cannot  satisfy the  first
prerequisite under the third sentence of section 111 which requires a
showing that miners were withdrawn and idled by the  107(a)   order."
6 FMSHRC at 2201.    The judge  further concluded that   even  if  the miners
had been withdrawn by the section 107(a)   order,   it neither alleged   at
the time of its issuance,  nor had it been modified prior   to  its   termina-
tion to allege,  a violation of a mandatory standard,   another prerequisite,
in the judge's view,  for one-week compensation under  section 111,
6 FMSHRC at 2202.    Despite Westmoreland's payment of civil penalties  in
settlement of the underlying ^allegations of violation contained  in   the
13 vacated section 104(d)   orders  (supra),   the judge  opined  that  the
orders could not "be said to allege violations as part of an  imminent
danger order because  [the section 104(d)  orders]   could not have been
Issued in the first instance without a finding that  the violation   cited
in the order did not cause an imminent danger."    Id.

1322at mine.
